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ABSTRACT 

There are three levels of potential liability 
involved in the specific area of school safety patrols — liability of 
the school district as an entity of governaent, liability of thca 
individual school board neaber, and liability of the school 
ad»inistrators who supervise the school safety program • But there is 
no known case in a court of record in which these liabilities hg^y& 
been decided. There are several steps school officials can take to 
reduce their liability potential. The first is to secure enactient of 
State legislation specifically authorizing the laintenance of school 
safety patrols, A second step is directing a coaplete review of the 
entire school safety patrol prograi. Thirdly, if exeapting 
legislation is not possible, legislation should be sought which 
provides for the indennif ication of any school official or employee 
who is the subject of a judgment for danages in any action arising 
out of the perfornance of his duties. (NH) 
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RATIONAL ji:d(;mi:n IS ni:i:di:d on possible civil 

ACTION 



The tear of |M)tt»ntial liability I'or injuries sustained by pupils, em- 
ployees, or patrols is always present in the niiiuis of seho<jl board 
nienibers and sthtHiI administrators. But whether it should merit all 
(>f the eoncern whic h the subject receive*, is tjuite a (h'fferent question^ 
and one to w hicb insufficient attention h is been siven. 

It is not difficult to ascertain the reasons fir the growing uneasiness 
of lK)ards of tHlue;?tiim and administrators cnicerninK potential liability 
in all areas of scV .ol operations. Whether these fears are justified in 
the sfHJcific niattei of scho<il safety patrols or not* the imminent threat 
and |M)ssifHlity of a civil action for damages must be dealt %vith on a 
rational basis. 

DOCTRINK OF (;()Vi:UNM!:NTAL IMMINITV ABROCiATEU 
IN MANY sr ATI'S 

The chief bulwark which school officials historically have relir'd 
ufMU) to protect against damage suits has been the doctrine of govern- 
mental inuuuttitv Stated simpK. this doctrine hehi that a scIkm)! dis- 
trict could i\o\ be sued in damages for injuries to pupils, patrols or 
emphjyees arisitig out of the exercise of the governmental function of 
maintaining school district operations. As recently as 15 years ag(N 
only four states had abrogated this defense of governmental immunity 
in t<irt actions. But in the past 15 years, there has been a rather con- 
sistent m(>vement in the tlirection of abolishing the defense of govern- 
meiktal inununity. until at the present time, approximately half of the 
states j>ertnit liability suits against school districtM. This change has 
come al)4>ut as a result of both court decisions and legislation. It is not 
the purjM>se of this discussion fo ileal with the wisdom of this trend. 
But the trend is a fact, and the fear of the cost of lawsuits is ever 
present in the minds <if schmil officials. 



It does not appear that anyone has carefully stmh'ed the measurable 
results of abolishing governmental immunity, either in terms ol the 
mm)!)er of lawsuits fi!e<l and tried, the number of cases decided ad- 
versel> lo the sch»H>l district, the aniount of <lanjag(5s involved in such 
cases, or the effect upon the cost of liability insurance. What Utile 
inh>rnKition is available dws not suggest that the negative effects of 
abolishing im?nunit> have matched the prior fears of those who have 



STl I)V NKKDKl) ON KKFKCTS OF ABOLITION OF 
COVEHNMKNTAL IMMINIIY 
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But since the fear of the unknowii is a very inijwrtant factor to all 
of us. it is not unreasonable that boanis of whu-ation should have some 
trepidatiofi ;tl)out the future if the (loclrine of jiovernmental inmumity 
shouki be totally abt>lishetl. The reality of this fear should prompt s(»me 
re.s|H>nsible agency to undertake a careful study in those states which 
have vvaivc<i K<)vernmental immunity to determine what has been the 
resultant effect ufum schcH)! uperutions. 



in(:rkasin(; incidence of i.ecal action by 

CITIZKNIIV CAl'SES SCHOOL CONCERN 

There is aiiother reason for the concern of sch<K»l officials in all areas 
ot liability, and that lies in the increasing vvillinRness of the general 
citizenry to file lawsuits against school districts. sch<K)l hoard members. 
an«l sch(K»l em{)lovees. The incidence of lawsuits against sch(K)l dis- 
tnVts has njultiplitd in the last decade and sch<K)l officials are jus- 
tifiably sensitive about potential liability. Moref>ver, a number of well 
financol <«rganiirafi(r>s play a key role in filing lawsuits against school 
districts, asserting a wide variety of claims for damages. And when 
scImmiI officials read that a leading university has funde<l a project, the 
s»)le pur|K»:.e of which is to find iiew ways and new bases fcjr bringing 
legal actions against school districts, it is not surpri.sing that the imme- 
diate reaction is<)ne of great concern. 



NO KNOWN RECORD OF SCHOOL LIABIUTY RE SAFETY 
PATROLS ^ 

To tieal effet lively with this concern in the specific area of school 
safety patrt)ls. the principal questions of liability which boards ot 
education must contend with must be raised and answered. Obviously, 
there are three levels of {jotential liability involved. The first is the 
liability of the sch<x)l district as an entity of government, the second is 
the liability of the individual school board member, and the third is 
the liability of the school administrators w^o supervise the school 
safety patrol program. There is no known case in a court of record in 
tchich the liability of school districts, school board members or school 
administratorK with respect to school safety patrols has been decided. 
In the one case reported concerning safety patrols, the plaintiff parent 
of an injured child had attempted to establish a legal duty on the part 
of the defendant school district to maintain a school safety patrol. The 
court tlismissed the ca.se, holding that the decision as to whether or 
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a safety patro! was needed was soleiy one for the board of educa- - 
tiuntoniake. 
Said the court: ' 

" ""A statute authorues but does not require establishment of school 
safety patrols to assist pupils in crossing streets . . . Nowhere does 
the Education Code impose upon districts a statutory obligation 
to supply traffic protection to pupils enroute between home and 
school/' 

Recoveiy of damages in liability cases is based upon the finding of 
negligence, either on the part of the board, the individual members 
of the board, or of the agents of the board, i.e.* the employees of the 
schfx^t <listrict. It would appear safe to assume that in those states " 
where governmental immunity still exists, the {K)tential for lawsuit 
11 against the agents of the board is considerably higher than it would 

be in those states in which governmental immunity no longer exists, 
and the injured party can bring legal action in damages against the 
governmental entity itself. Under these circumstances, the action is 
most likely to f)e brought against the governmental entity because of 
its superior ability to res|Kind in damages should the civil action be 
successful. 

Absent a show ing of active and i)ers<mal wrongdoing, it is unUkely 
^ that a civil action for damages would be successful against the indi- 
vtdual members of the board of education for their decision to main* 
tain a school safety patroL It would require some very unusual action 
of the boards amounting to an active and direct intervention of the 
individual members of the board in the operation of the school safety 
patrol, to create any substantial possibility of such an action for 
damages. 

Perhaps the fundamental question to be raised as to the board s 
^ potential liability is this: Is the simple act of deciding to maintain a 

school safety patrol, in which elementary school children are utilized 
in attempting to enhance the safety of other children in their routes 
to and from school, in and of itself a decision which no responsible 
~_ aduh would make? Robert R. Hamilton, former dean of the University 
of Wyoming Law School, and a nationally recognised expert in the 
field of school law, was an outspoken opponent of school safety patrols. 
Writing in 1953 in Bi-Weekly School Law, Dean HamOton said:^ 
"And now we come to the sixty-four dollar question, n«,nely, 
dms the entrusting of the safety of pupils to an immature child^ a 
patrol member, of itself constitute negligence by school authar^ 
ities? Is it 'reasonably prudent* to charge a child, even one of htg^ 

^ Wright V. Arcade School Dlstrkl. 230 Cal. App. 2d. 272, 40 Ciil. Rptr. 812 (1904) 
2 Hamtltoii. R. R.. BtAVWkly School Law. V ol. 111. No. 1 , March 5, 19S3, p. 2. 
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\^ZI:■}:.z with thi* ivs|u>tistbilii\ ol itHuiiulinu groups cit chiUI- 

tvn iKTHVN hiisv tlnHtui^hlaifsy 1'liis i|iii*stit>ii has nut hvvu iudh 

^'UilU an-v.rretl. That it ui!l hv aiis\\m<l afftrtfiattrrhf v\ju*u tlu* 

. ijuosti.irt ^uisvs. is a risk \slurli srliuol poi^ili*. v\!uM>fKM'ate patrols, 

must a%sniur. f luAc \\w \v\uv\H\ to su^^t'st tliat such action by 
scfiool pcrsoniK'l is Kf>f rcasouaUh prndiMit 

The positiiMi u hk h IX^aii ! laiuiiliMk takes is that the hoard s <ict tsiuu 
to ruauitain a M houl satelv patrn! is ufuHuoiuv per s<*: thai is, it is a 
diHisiuM uhiih \v> latintuil a(hih \\<miI<1 uiakr. iiiul that thiivloiv Do 
turthtt ucuhurMiic lucci he shown. ruiltM* this thcorv it att injury is 
stistaitKil. rithcr \>\ ;i ^ait^tv patrol stu<lcnt, tM* hv a stiuicnt hcin^ pro- 
\ck'ivil U\ thi' opi ratiiiM 1^1 iho s'Me\\ patrol, it is the iuHvssar\ conse* 

. .. ijiKMKv ot the t>rii»jr!al thu isinh h> niaiutaui the si'ho<>t satety patrol 

7-- Ihe troohli* uifh litis :heur> is lhal il t^vethniks the ri'ah'ties of tho 
prohleins iuxoKiMl in uettifii! rhi!<htMi sate!\ U> am! trofo s< !io«>l. Cer- 
tainh it is inirt^asonahli- to suuuesl thai Mie ;«i»MMie(* o* (tni^ system 
ucMii<i hi' sate? than th*' prestMKi' o! tin- sihotil satet\ patrol. Hul we 
iieeil to look larther In tujniri' \\ ht 'tiler the nve 0} aHnlts. for exa.nple, 
uiMiki stii)s(antiaIK reJiu iIm^ risk to stuiie?its in those areas oi eilics 
irt vxhul) ^tmlrnts an^ presentlx ose<l in patn»l aetivittes. It notnd seem 
that the r isks involved iioni (lie inatti'nti\e lirixer. tlie Jruiiken driver, 
o r the speeth'ni! tiriver would not hv suhstaiitially refhieed whether the 

7 patrol \x as operated a stnth nt in h\ an adnlt. A responsible student, 
witii appropriati' instrnetion. should he ahk» to ptoxide an «u|Utvalent 
deuree ol profi'i tion fn»fn thesi^ sjuM iiic hazards, it ii«)eed any pro- 
ti*etion I an ti/asiMial»U hi* at*erxii'd Itir these hazards. 

Dr. Madaiine k KeinrnltMn. now retir<*d, hat lor many years le- 
U*irded he one ot the tort^ninst authorities tm selnH>l law in the 
I nited Stalos. fork tpnte a ditleunl view Irooj thai expressed by 

— - Dean Hafiolton: ' 

— "The pfopo e of the xi lmot salety patrol is to fca< h children safety 
i»n the street^, as well av Ui protei t them frotn traitic hazards. 
An\ ni<uii»rn eiioratt>r nnoixni/es that the teaihinu ol' ueneral 

— - principles in a t laNNrtM>m is not sntticient. that in an> area ehtldreri 

— learn In st h\ tloinji . S< hool sab'ly patrols pfovicie a protective 
inthu^n? e li>r the entiri' student bodv . Tlu* members of the patntl 
reiniml all ptipils ol salt* pra< titvs w hit h otherw is** nnuht be left 
tiMhan^i' \v patt o| ihe scImm^I pro»»rams. patrols can be fully 
justifiiH) on the solf basis ol i^dni'ational \alnes.'* 

More reieulK. \l. ( hi ^lei \olli' has indii aled that llu* ilecision as to 
whether a sihool satet.v patrol shonlii be maintained is pn»periy'onc* 

Mtviiiinlcin >hMi.aiiii- Kifilrr. nIum»I Satfl\ l\itrnls I)tUin|fir. Atnenrati Si\nmi 
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()t tho lialiihU iii\(>i\iHl balanml uKaiiisI Iht' eilucatiuiial valuu (if the 

'ikiauK must ilctiTUiinc tor themselves whether the {Missihle etl- 
-ueatinnal \ahies ol patrol t^^eratiiMi justify the risk of aeeident 
antf the |M»ssih!e hlanie tor injury to \m\nU whtrh int^ht result. 
Tin* I f>nii>U'ti* tfl^scmv of casvs on this suhici t tcontd socfu to indh 
i c^fr that many litnmls hare tfem instifu'd in {teritliri^ that thr 
cdut iiti-mal valutas trcfv worthy of the risk. "(Eni|ihasis sup|ilie(l) 

The llurit potential area of Uahility is that of the sihiHil adminis- 
trati»r uho in in eharj^e of the program. AssuniinK ft>r the tucmieni that 
it has het'H (ieeideci that the tnainteuance erf a schcHil safety program 
is not in aiul o{ itsi'lf a neuHuent aet, nii^ht there he sinne |Kissihilily 
ox pn4)al>ih'ty ot liahiiity on the part of the silu»>l athninistrator arising 
4»ut of tin* at tnal ofHTation oi the program':* Ordinarily* the activities 
%}\ adniinistrators are lonfiiieci to ( I ) estahlishinuhasie «»|>eratinK rules, 
select in^ the erossinjis for which the patrol is to In? provided, (3) 
s>iptM \ isitm the seUrlitui of indiv ichial inendiers of the patrol, (4) sujier- 
\isinu the trainini^of the patr<4 nienihers« and l5) su|K*rvisinK the day- 
h\Mla> ojRTation of the pro^ratu. 

rlie tir4 two of the aho\o functicMis are direc t actions of the prin* 
cipal. tlu* last three are more likely \i> he indirect, su|H?rvisory func- 
tions. Hwanse of the t«>tal absence any case law on the subject, 
al)out the oniv wav to s|K*cula(e ujhhi the |)otential liability of the 
adirn'nistrator is to reason by analogy fnnn other ty|)es of sutiervisury 
relationslnps U\ the fiehl of t(»rt law, there is a test which is applied 
\o determine w hether the defemlant (in this case, the principal) exer- 
ci.seci proper care and caution in his duty relationships with the plain* 
tiff <here, perhaps an iniurcnl pupil). This test \^ ordinarily stated in 
the follow injii terms: "Did the ciefendant exercise that degree of care 
w hich would be exercised by a reasonable and prudent man under the 
satne circunistancesi*** In civil actions for damases. the jury looks at 
all the evidence and fi)rms a conclusion as to whether or not the de* 
fefuiant s ai ticui or lack of action was profwr under all of the facts and 
conditions present. It is suggested that this te<it would be modified 
sliuhtly in the safety patrol c|uestion to be raised in the foIUnvin({ Ian* 
^naire: "Did the defendant print'ipal exercise that degree of care and 
caution which \\inx\i\ be exercistnl by a reastmable and prudent prin- 
cipal under the same or similar circumstances?*' Posed in this light, 
the jury wcadd t)e asked io hear the testimony of other principals in 
the same area as to w hat ty|)e of sujiervision is reasonably adequate 
in the maintenance of sch(M>l patrols. A Mimewhat analogous situation 

■» V! ChfvUT Noltf. Sth<M>l Law fur Tfactu'r^. p. 259. 
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niay lH! ♦i-.itul in the matter ol mleqiiaey of |ilayKriiuiicl supervision. 
TUv cuurfs havo held that the sehiMiU vikunui be the utiaraiilcir of the 
safety of sihinil ehihlren in the si h<M>| settiiiu. The debtee ut rare whieh 
tiiiiM he exeti iscnl, then, in phty^jromul sujkt% ision is that whieli suntUl 
he "reasiinahU- ^ an<i the test of reasooableness. as apphed hy the 
oiurts, is the customary pnaiiiv of other sehmils in the suue area. 
Thi*re is e%er> reason to hehVve that the* courts wouhl a|)pl> th*- % 
typiMif test inUi'tei niifiin^ whether or not the prineipal at tecl pr* 
in the supervision of the safely patrol. 

si(;<;i:mi()\s toh school oi i iciai s to ukdlci: 
iJABii nv HM i:\Ti.\i. 

Hiere are sorne spivitie step^ whii h sehoo! oftirials ean take uf icli 
rethae their [H^tential hahiHty for any injuries whic h n^iy mrur, 
either to mIuhA safety patrol tuenitiers, or to students who are licinn 
supvr\isi»<i thr.uiuh the operation of the safet> patuit. 

'I Ik- first sti p is to secure the enac tment of leji^isiatioti w hic h spec if- 
ic allv authorizes the maintenance of sch(H)| safety patrols. A few stales 
hau sui h legislation/^ Init most of the present statutes are really inad- 
e<piate to the task. A statute of this type should have at least the 
fcJlowitii: features; 

1. A statement of purfMKe which would set forth the state's |hi|- 
icy of pruvidinu protecticui for schiwd children while at the Mune 
timeassistiuu in the teaching of student res{K>nsihility. 

2. A sfHvific urant of authority to hoards of education to nuiintain 
safety patrols. coupled with authority t(»estahlish reasonable rules 
and reiuulatitais for the su|HTvision and control of the safety patrol 
function. 

3. A provision which wouUI limit the aRc Knmps frcmi which 
safety patrol ehiUlren nuiy Ih» selwliul. and which wouhl exclude 
certain diildren from par»»'*-^*:sition. such as those with substand- 
ard inteliittcnivor those with certain physical cnnditions such as 
epilepsy or \HH*r vision* 

4. A provision which would authorize any parent to have his 
child excluded frou) service on the safety patrol/* 

5. A provision which would authorize. |H*rhaps require, boards 
of iuhication to provide insunmce for the mend)ers of the safety 
patrol ami for all su|KTvisory officials involved in the program. 

• A iHiil siucl\ l»> Walter I. Hcl/cl. PiisMVesi<kMit of the NattiiittilOrKtini/atidn on lx»«al 
IVnltloiiK ot Kiliuiitum. iv|H>rtcil ihttt the folhnvinit vt^iifs Iml statutes uaihomitm 
srlnH»l MtivU patruls Alaska, (talitaniia. tiawait. llltticMs. Massachusi'ttv MintiOM^tM. 
NcH li»rsc*v NtHv \iirk, Narf h ( tanilitia. Puniisvlvaiiia. Viuh. WastiiniGrtoti attii WiHiinitiiii. 



A s|K»cttiv stututiiry cxetn|itum from Itahiiity for any sufR'! vi- 
svt y iMkiiil in the Mfety patrol pionrani, vxvv\}t for wiUful wrfnig- 

But even in the uhnTKc of such te^ishitunu the general {Htwers of 
.Ixiardsof eciueatioii in many states tnay l>e sufficient to authorise the 
pronail^ation of Imarcl rules and renulatitms, carrying the full force 
and effect of law. wlu'ch will provitle an adeciuaie legal base for the 
vonchict cd the Sidety putnit program. These rules and regulations 
shouhl Ik* drawn with the care an<l consideration given to the drafting 
of a statute, and should include alt of the j^rtivisions citeil alnivc. to the 
extent to which they may Ih» a legitimate matter for board reguluticm 
umler e^^isting taw. 

It should also he (Hiinteti out that Attorney Clenerals in at least nine 
states (('alifornia. (Colorado, hlaho, IndMma. North C'arc^Una, <)reg<m, 
Pennsylvania. Washington, and Wisconsin) have issued formal opinions 
which upholtl the legality of scIuh>I safety patrols, even in the absence 
of express statutt>ry authority. 

A seiMHid step which l>i>ards of education should take is t<»Mircct a 
complete review of the entire scImh)! safety patrol program, including 
the seleition of sonervisors, the selection of studeni members of the 
^safety p;itroK the trainir.gof Ixrth su|H5rvis<rs and patr«>l members, the 
determinati(U) oi the streets w hich are to bi* us«*<l ami those which arc 
ntrt to be used, the ec|uipment ni^eded, the time schedule when the 
patrol will l)e on duty, the s|H.'cial prei autions t«) be observed in inclem- 
ent weather, etc. 

If it is impossible t«) secure legislatiem to d^empt schcK>! tH^rscmnel 
fnmi liability as suggested abiwe, legislatioi/shouhl In? sought which 
would provide for the imienmification of /ny sch(N>l official or em- 
ployec wlio is the sid)iect id a judgment mr damages in any action 
arising out of the performance of his duties In order to strurc passage 
of such legislation, it vvtndd probably l)eineix»ssary to mciude an ex- 
ceptiim from indemnification in the inj^ance of wilful or reckless 
action by the schcKil tdficial or employee. 



inHhiihit iNhi'lH 'inthcubH*mr <»( \^iiut<>i/ authority, as* hiMittlistrirt haNnotM»wer to 
riHititretmritls \o vi*o e in student |>atroU \o {/otcct the yimncer pupils at dan^erinis stri*ct 
tRterwc*ti(mH on thfir u a> to and inm kvImm^'. h i\ \tihnijtt4«d thrtt even H-tth a Matute. it 
wimli! lie stmnder. from a li»Ral point ul vifjk \o provide un e\etnptH»n for any parent who 
ohjeits. 
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SI MMAUY AM> CONCUXSIONS 

The im^tiHljim of vhililriMi in Ihvk liaily j«MiriH»> to mu\ frinn thv 
h^IuhA is an ini{H»rtatit iuiictum. In ihe {msi^ the {m>t»er ^miviMun ul 
IHipil pnitctlion has been the subject of intensive <{ebale. SthtKil offi- 
dais frec{uently take the tH>sition that it is a city matter, and city 
officials usually have the |Hijnl of \ it;\v that it is u scIhhi! probleni. It is 
nt>t uniiMunion tor Iwilh city and sch^nd officials to shun the res|H>nsi- 
bility l>ecause td a fear of |H)tential liability. But a review ol the law 
in the urea reveals no case in which a sch(N>l district has bcH.ni hehi 
liable f«ir an injury sustained, either by a member of the jjchcxd safety 
patroL or by a child under the sufiervisicin of the patrol. For this 
reastm* it is suj»Keste<l that the fears of Inrth city and •;ch<M>l officials 
may be unjustified. What mip;ht be most helpful in settinj: the discus- 
sum off deail center is a very careful stuily of the effects of atiolitton 
of the d(H:iirine (d Kc^vernmental tnuuunity. It such a study W(»uld show 
that the effects are not particularly siunificant* then school and city 
officials wtnilil not lie si» reluctant to tlevelop adetpiale protective 
services. Ami this is the end which all of us would like lo achieve. 
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This H|KVili \%av |«v>etiliHl at tia* AAA SchiMit Satcly Patnil Wurkshiip 
at NVillw^ \ trRttiia^ tti July 197 1 . 

^ Dr. Marion MiCtiolu^y is vtirmitly the KxiH-ntlve Dirctlor ol ihe Kan- 
sas .VssiH iatuHi of Si tuNij Uuanls. In aihlitinn tn hiMnK the past Prosiiknit 
and cut rent Soi retarV'^IVoasnri'r ii^l the National Oruani/ution on LeKal 
Prohlenis ot EthicalitMK lie has tuuKht a tuiniher of courses on IcKa) 
as|K*i1s of seluM»l aciininistration ami has served as a S{K*cialist in 
^iilimj Idiw tor the Ottiee of Education. 



